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Death Damages. — In view of the increase of the recovery of damages for 
the negligent death of a person to $10,000 (Illinois Laws of 1903), the rule of 
damages, seemingly adopted in 0' Fallon Coal Co. v. Lacqnet, 197 111. 128, is one 
of importance. 

The damages must be sufficient to compensate for the pecuniary loss which the 
deceased's wife or children (or both, as the case may be), have sustained incon- 
sequence of his death. Such a sum, and no more, is recoverable as the deceased 
would have earned by his intellectual, and bodily labor at his business, profes- 
sion or trade, during the residue of his probable life, which would have gone for 
the benefit of his wife and children. In estimating this, the decedent's age, 
business, capacity, ability and disposition, labor, and his habits of living, may 
be considered. 

The weight of authority also adds to the foregoing, the value of the father's 
services in the attention to and the care and superintendence of his children 
and family, and in their education of which the children have been deprived. 
These damages are largely left to the discretion of the jury, under all the facts 
and circumstances of the case, and the instructions of the case, it being im- 
possible to accurately estimate the value of a human life. 

The tendency of jury verdicts in this class of cases is upwards, as may be seen 
in the affirming of a judgment in the New York Court of Appeals, of $100,000. 
— National Corporation Reporter. 

Master's Duty to Keep Safe the Servant's Working Place. — It is well 
settled that a master is under a non-delegable duty to provide a safe working 
place for his employees. It is also well settled that he must by proper inspec- 
tion and repair provide that the place shall not later become unsafe through 
natural causes. It is not so well settled that there is a similar duty where the 
subsequent unsafety is due to the acts of the servants themselves in the progress 
of their work. It is submitted, however, that this third case should be assimilated 
to the others, and a recent New York decision is authority for that view. 
Employees engaged under a foreman in excavating undermined a mass of lime, 
rendering it unsafe. The plaintiff's decedent sent to work under it was killed. 
As it appeared that by a reasonably frequent inspection the master could have 
discovered the danger, he was held liable. Simone v. Kirk, 173 N. Y. 7. 

In the first two classes mentioned above, if a master delegates to a servant the 
performance of his personal duty to provide and maintain a safe place for work, 
as has been seen, he is liable to his other employees for the servant's negligence 
in performing it. This liability does not arise from the doctrine of respondeat 
superior, for, if it did, the fellow-servant rule would be a defense. It is rather 
a part of that public policy which gives rise to the personal duties themselves — 
the r ecessity of protecting human life. It is clear that masters would avoid 
their personal responsibility if, by delegating it, they could do so. The rule 
therefore results that there are certain duties securing safety with regard to the 
negligent performance of which by his servant a master cannot assert that his 
other employees have assumed the risk. The reason for the existence of this 
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rule would demand its extension to the third class. The humane policy of pro- 
tection would come to nothing if the master, after originally providing a safe 
place, were allowed to permit the progress of the work to surround the servants 
with unnecessary dangers. 

If the dangers are necessary, however, of course the master is not expected to 
remove them. This distinguishes the important cases where the master having 
discovered the danger, a servant is sent to remove it, and is injured. He is 
held to assume the risk. Perry v. Rogers, 157 N. Y. 251; Murphy v. Boston and 
Albany, 88 N. Y. 146. But though the master must remove unnecessary dangers, 
practical considerations and many decided cases show that he cannot be held to 
remove them at every moment of the work. See (Mien v. Norton, 126 N. Y. 1, 
6. The idea therefore suggests itself that he should remove them from time to 
time. A non-delegable duty must be imposed on him to inspect and repair at 
certain fixed intervals. Such a conception explains most of the cases. Thus 
in all of the cases not already distinguished which were relied upon to negative 
the principal case, a sufficient interval had not elapsed since the place became 
dangerous. It is believed possible to suggest the following rule as consonant 
with the cases, the master is liable on the basis of his non-delegable duty to 
provide a safe working place only in those cases where a definite interval, within 
which inspection should have been made, has elapsed from the time of the crea- 
tion of the danger to the time of the injury, the length of this interval to be 
determined by what is reasonable from the nature of the work. For example, 
as a usual thing workmen using scaffolding cannot recover against, the master for 
injury due to faulty construction. & Connor v. Neal, 153 Mass. 281. But there 
comes a time beyond which a master must inspect and himself assume the re- 
sponsibility for such construction. Benzing v. Steinway, 101 N. Y. 547; see, also, 
Gulf etc. B. B. Co. v. Bedeker, 67 Tex. 181, and Lovegrove v. London B. B., 16 
C. B. n. s. 668. These cases, like others, are indeed often explained by well- 
known rules applicable only to the special subject-matter. But these rules, even 
when helpful, are clumsy in justice, and rather rules of thumb than principles 
of law. The test suggested, however, has an application to the whole subject, 
and offers an explanation for many otherwise incomprehensible cases. Cf. Mather 
v. Rilkton, 156 U. S. 391, and New England B. B. v. Conroy, 175 U. S. 323. 
The principal case is an illustration of its application. — Harvard Law Beviem. 



Waiver of Oath to Answer in Equity. — In TiUinghast v. Chace et al., 
decided March, 1903, by the United States Circuit Court for the District of 
Ehode Island (121 Fed. 435), it was held that upon a bill in equity which 
waives an oath to the answer the complainant cannot have discovery. The 
court said, in part: 

"The complainant contends that he is entitled to discovery upon a bill which 
waives an oath. In the Union Bank of Georgetown v. Qeary, 5 Pet. 99, 112, 8 L. 
Ed. 60, it was said by the Supreme Court: 

' ' ' We are inclined to adopt it as a general rule that an answer not under oath 
is to be considered merely as a denial of the allegations in the bill, analogous to 
the general issue at law, so as to put the complainant to the proof of such allega- 
tions.' 

" In Patterson v. Gaines, 6 How. 588, 12 L. Ed. 553, this language was quoted. 
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In Huntington v. Saunders, 120 U. S. 80, 7 Sup. Ct. 357, 30 L. Ed. 580, the 
Supreme Court said : 'It is not a bill of discovery, because the answer under 
oath of the defendant is expressly waived; no interrogatories are propounded to 
either of the defendants; no effort made to obtain from them or either of them, 
by way of sworn answer, anything which could be used as evidence in the case. 
The issue of a general denial to the bill would leave nothing on which evidence 
could be introduced.' 

"In the Excelsior Wooden Pipe Co. v. City of Seattk, 117 Fed. 140, the Circuit 
Court of Appeals for the Ninth Circuit said: ' The discovery feature of the bill 
may be disregarded: First, because an answer under oath is expressly waived in 
the bill; and, secondly, because the bill propounds no interrogatories. Hunting- 
ton v. Saunders, 120 U. S. 78 (7 Sup. Ct. 356, 30 L. Ed. 580); 6 Enc. PI. & Pr. 
732.' 

"Equity rule 43 prescribes the form and effect of words preceding the in- 
terrogating part, and contains the words, ' upon their several and respective 
corporal oaths.' There is no indication in the rules that interrogatories can be 
propounded to be answered otherwise than upon oath, and it has generally been 
regarded as established law that a complainant waiving an oath to a respondent's 
answer cannot have discovery, and that he cannot except to an answer for in- 
sufficiency in its failure to give discovery. Story's Eq. Pldg., sec. 875; Har- 
rington v. Harrington, 15 R. I. 341, 5 Atl. 502; McCulla v. Beadlestpn, 17 R. I. 
20, 26, 20 Atl. 11; Starkweather v. Williams, 21 R. I. 55, 41 Atl. 1003; Ward v. 
Peck, 114 Mass. 121; Badger v. McNamara, 123 Mass. 117, 120; McCormick v. 
Chamberlain, 11 Paige, 543; 1 Daniell, Chanc. Plead, and Prac. 749 (3d Amer. 
Ed. 1865, by Perkins); United Stales v. McLaughlin (C. C), 24 Fed. 823; Shep- 
pard v. Akers, 1 Tenn. Ch. 326; Goodwin v. Bishop, 145 111. 421, 34 X. E. 47; 
Field v. Hastings & Bradley Co. (C. C), 65 Fed. 279. 

"The complainant contends that the waiver of an oath does not deprive the 
complainant of his right to a full answer and a full discovery from the defend- 
ants. This contention finds some slight support in Bates on Federal Equity 
Procedure, vol. 1, sec 355, and cases cited: Kittredye v. Claremont Bank, 1 
Woodb. & M. 244, Fed. Cas. No. 7859; Whittemore v. Patten (C. C), 81 Fed. 
527; Natl. Hollow Brake Beam Co. v. Interchangeable Brake Beam Co. (C. C)., 83 
Fed. 26; Uhlmann v. Arnholt & Schaeffer Brewing Co. (C. G), 41 Fed. 369; 
Camewell Fire Alarm Tel. Co. v. Mayor (C. C. ), 31 Fed. 312; Colgate v. Compagnie 
Francaise (C. C), 23 Fed. 82; Reed v. Cumberland Mut. Ins. Co., 36 N. J. Eq. 
393; Manleyv. Mickle, 55 N. J. Eq. 567, 37 Atl. 738. See, also, section 118. 
But there is presented no decision of the Supreme Court, or of any circuit court 
of appeals, for this position, and it seems contrary to principle. The cases cited 
by Bates cannot be accepted as sufficient authority to overthrow so well established 
a principle as that a complainant who waives an oath cannot have discovery. 
The waiver of the oath, which reduces the answer to a mere pleading, must also 
require that 'every fact essential to the plaintiff's title to maintain the bill, and 
obtain his relief, must be stated in the bill, or the defect will be fatal. Story's 
Eq. Pldg., sec. 277. Precise allegations, however, are unnecessary as to a sub- 
ject which is a part of discovery sought by the bill. Story's Eq. Pldg., sees. 
255-257. An allegation of fact may be put in issue by an unsworn answer, but 
an interrogatory propounds a question, and neither at common law nor inequity 
can an issue be framed upon a mere question." — -Exchange. 



